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[PROPOSED] FINAL JUDGMENT 

CASE NO. 10-CV-01811-YGR 

 INTIFFS’ OPPOSITION TO MOT. TO STAY 

CASE NO. CV 13-3440 EMC  

 

Pursuant to the Court’s Final Approval Order (“Order”) dated _____________, the Court 

hereby ORDERS that final judgment in this matter is entered in accordance with the Order and 

the Settlement it incorporates (the Order, which attaches the Settlement, is attached hereto as 

Exhibit A).  The Court will have continuing jurisdiction over the Parties, the Action, and the 

Settlement for purposes of enforcing the Settlement and resolving disputes under the Settlement 

Agreement.  This document constitutes a judgment and a separate document for purposes of 

Federal Rule of Civil Procedure 58(a).  

Only those persons listed in Exhibit B to this Final Judgment have submitted timely and 

valid requests for exclusion from the Settlement Class and are therefore not bound by this Final 

Judgment and the accompanying Final Approval Order.  

 

IT IS SO ORDERED. 

 

Dated:  ____________________                  By: __________________________________ 

                                                           HON. YVONNE GONZALEZ ROGERS  

     District Judge 

U.S. District Court, Northern District of California  
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STIPULATION OF CLASS ACTION SETTLEMENT AND RELEASE 

 IT IS HEREBY STIPULATED AND AGREED, by and between Anthony Ventura, 

Jason Baker, James Girardi, Derrick Alba and Jonathan Huber (collectively, “Class 

Representatives”), individually and on behalf of the class they seek to represent (defined below 

as “Class Members”), on the one hand, and Sony Computer Entertainment America LLC, 

currently known as Sony Interactive Entertainment America LLC (referred to herein as 

“SCEA”), on the other hand, through their duly-authorized counsel, that the proceedings in the 

United States District Court for the Northern District of California captioned In re Sony PS3 

“Other OS” Litigation, Case No. C-10-1811 (YGR), including but not limited to the complaints 

referenced in Section III, paragraphs 49-51, 54, and 58, below (collectively the “Action”) is 

settled, fully and finally, on the terms and conditions set forth in this Agreement and the exhibits 

hereto, subject to the occurrences set forth herein that permit SCEA or the Class 

Representatives to terminate this Agreement, and further subject to and expressly conditioned 

upon the approval of the Court and the entry of Final Judgment.   

I. INTRODUCTION 

A. SCEA expressly denies any wrongdoing and does not admit or concede any 

actual or potential fault, wrongdoing, or liability in connection with any facts or claims that have 

been alleged against it in the Action.  Nevertheless, SCEA considers it desirable to resolve the 

Action on the terms stated herein in order to avoid further expense, inconvenience, and 

interference with its business operations and to dispose of burdensome litigation.  Therefore, 

SCEA has determined that the settlement of the Action on the terms set forth herein is in its best 

interests. 

B. This Agreement reflects a compromise between the Parties and shall in no event 

be construed as or deemed an admission or concession by any Party of the truth of any of the 

pleadings in the Action or of any fault on the part of SCEA and all such allegations or the 

validity of any purported claim or defense asserted are expressly denied.  Nothing in this 
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Agreement shall constitute an admission of liability or may be used as evidence of liability by or 

against any Party hereto. 

C. Class Counsel and Class Representatives believed that their claims were valid 

and were likely to prevail.  Nevertheless, based upon their review, investigation, and evaluation 

of the facts and law relating to the matters alleged in the Action, Class Representatives and 

Class Counsel, on behalf of the putative Class, have agreed to settle the Action pursuant to the 

provisions of this Agreement, after considering, among other things: (1) the substantial benefits 

to the Class under the terms of this Agreement; (2) the risks, costs, and uncertainty of protracted 

litigation, especially in complex actions such as this, as well as the difficulties and delays 

inherent in such litigation; and (3) the desirability of consummating this Agreement promptly in 

order to provide expeditious and effective relief to the Class.  

D. This Settlement was reached after arm’s-length settlement negotiations among 

and between Class Counsel, Class Representatives, SCEA, and SCEA’s Counsel, including 

three mediation sessions before three different retired judges.  Most recently, the Parties 

mediated before retired Justice James Lambden on April 6, 2017 but did not reach an agreement.  

After extensive continued negotiations aided by Justice Lambden, the Parties reached an 

agreement on most material terms on May 26, 2017 and a final agreement on August 24, 2017. 

II. DEFINITIONS AND CONVENTIONS 

A. DEFINITIONS 

 As used in this Agreement, capitalized bolded terms have the following meaning, unless 

specifically provided otherwise:  

1. “Action” means the putative class action complaint, including all individually 

filed, consolidated, coordinated and amended complaints filed in: In re Sony PS3 “Other OS” 

Litigation, Case No. C-10-1811 (YGR), currently pending in the Northern District of California, 

Oakland Division, before the Honorable Yvonne Gonzalez Rogers.  

2. “Administration Cost” or “Administrative Costs” means the reasonable, actual 

and direct costs charged by the Settlement Administrator for its services and includes the costs 
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of Class Notice, implementing the Claim Process and carrying out any other responsibility 

consistent with the terms of this Agreement.  Administration Costs do not include other fees, 

costs or expenses, including Attorneys’ Fees and Costs, Court costs or Service Awards.   

3. “Administrator” or “Settlement Administrator” means the third-party 

administrator retained by the Parties to administer the Settlement, including providing Class 

Notice to the Class Members, processing and evaluating Claims and other documents, and 

performing other tasks that are provided for in this Agreement.  

4. “Agreement” means the terms and conditions of this document entitled 

“Stipulation of Class Action Settlement and Release.”  

5. “Attorneys’ Fees and Costs” means such funds as may be awarded by the Court 

to Class Counsel to compensate all Counsel in the Action for their fees and expenses incurred in 

connection with the Action and the Settlement.  

6. “Claim” means the claim of a Class Member or his or her legal representative 

submitted in compliance with the procedure provided in this Agreement as described in Section 

V. 

7. “Claimant” means a Class Member or his or her legal representative who 

submits a Claim. 

8. “Claim Deadline” means ninety (90) days following the Notice Date, unless a 

different date is ordered by the Court. 

9. “Claim Form” means the document by which Class Members may submit a 

Claim, substantially in the form attached hereto as Exhibit 1. 

10. “Claim Process” means the process for submitting and reviewing Claims as 

described in Section V of this Agreement. 

11. “Class Counsel” refers collectively to the law firms listed below who were 

appointed as Interim Co-Lead Counsel on June 30, 2010 and seek to be appointed as Class 

Counsel:  
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James J. Pizzirusso  
Hausfeld LLP  
1700 K St., NW, Ste 650 
Washington, DC 20006  
Tel: 202-540-7200  
Fax: 202-540-7201  
Email: jpizzirusso@hausfeld.com  

 
Gordon M. Fauth 
Of Counsel 
Finkelstein Thompson LLP  
100 Pine Street, Suite 1250  
San Francisco, CA 94111  
Direct Tel: 510-238-9610 
Tel: 415-398-8700  
Fax: 415-398-8704  
Email: gmf@classlitigation.com  

 
 Kathleen V. Fisher 

 Calvo Fisher & Jacob LLP  
555 Montgomery Street  
Suite 1155  
San Francisco, CA 94111  
Tel: 415-374-8370  
Fax: 415-374-8373  
Email: kfisher@calvofisher.com 

 

12. “Class” or “Class Member” or “Class Members” means any and all persons in 

the United States who purchased a Fat PS3 in the United States between November 1, 2006 and 

April 1, 2010 from an authorized retailer for family, personal, and/or household use and who:  

(1) used the Other OS functionality; (2) knew about the Other OS functionality; or (3) contends 

or believes that he or she lost value or desired functionality or was otherwise injured as a 

consequence of Firmware Update 3.21 and/or the disablement of Other OS functionality in the 

Fat PS3.  Excluded from the Class are: (a) any persons who are employees, directors, officers, 

and agents of SCEA or its subsidiaries and affiliated companies; (b) any persons who timely and 

properly exclude themselves from this Settlement; and (c) the Court, the Court’s immediate 

family, and Court staff. 

13. “Class Notice” means all types of notice that will be provided to the Class 

Members pursuant to Federal Rule of Civil Procedure 23(e), the Preliminary Approval Order 

and this Agreement, including email notice, publication notice, website notice, and any 
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additional notice that may be ordered by the Court. 

14. “Class Period” means the time period between November 1, 2006 and April 1, 

2010. 

15. “Class Representatives” or “Plaintiffs” means plaintiffs Anthony Ventura, Jason 

Baker, James Girardi, Derrick Alba and Jonathan Huber, collectively. 

16. “Court” means the United States District Court for the Northern District of 

California. 

17. “Defendant” means Sony Computer Entertainment America LLC, currently 

known as Sony Interactive Entertainment America LLC. 

18. “Effective Date” means the earliest of the following: (1) the date of entry of the 

Final Judgment if (a) no objection is filed to the Settlement or if all objections are withdrawn 

prior to the Court ruling on them and (b) no appeal is taken from the Final Approval Order 

and/or Final Judgment; or (2) thirty-one (31) calendar days after the entry of the Final 

Judgment if objections are filed and overruled and no appeal is taken from the Final Approval 

Order and/or Final Judgment; (3) if one or more timely appeals is taken from the Final 

Approval and/or Final Judgment, thirty-one (31) calendar days after the date as of which all 

such appeals have been voluntarily dismissed or have been finally resolved after being heard and 

any subsequent appeals or petitions for certiorari have been resolved. “Execution Date” means 

the date upon which the last signature is placed on this Agreement. 

19. “Fat PS3” means the Sony PlayStation®3 computer entertainment console that 

was manufactured between approximately November 1, 2006 and September 2009 that included 

the Other OS functionality.  A list of Fat PS3 model numbers is attached hereto as Exhibit 7. 

20. “Fee And Expense Award” means an award of attorneys’ fees and the 

reimbursement of litigation costs and expenses authorized by the Court to be paid to Class 

Counsel from the Settlement Funds for the services they provided in representing the Class. 

“Service Award” means an award in an amount not to exceed three thousand five hundred 

dollars ($3,500) authorized by the Court to be paid to each Class Representative for the services 
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they provided in representing the Class.  

21. “Final Approval Hearing” or “Fairness Hearing” means a hearing held before 

the Court during or following which the Court will: (1) make a final decision regarding whether 

to finally approve this Agreement as fair, reasonable and adequate; (2) determine the amount of 

any Fee And Expense Award and any Service Award; and (3) rule on the merit of any 

objections to this Agreement. 

22. “Final Approval” or “Final Approval Order” means an order issued by the 

Court finally approving this Agreement as binding upon the Parties and substantially in the 

form attached hereto as Exhibit 2. 

23. “Final Judgment” means the Court’s order finally disposing of the Action, 

substantially in the form attached hereto as Exhibit 3.  

24. “Firmware Update 3.21” means the software update that SCEA issued in April 

2010 which, among other things, disabled the Other OS functionality from the Sony 

PlayStation®3 upon installation. 

25. “Funding Date” is the date by which SCEA will deposit with the Settlement 

Administrator the sum of Three Million Seven Hundred and Fifty Thousand dollars 

($3,750,000) as Settlement Funds.  The Funding Date is thirty-five days (35) after the 

Effective Date.  

26. “Long Form Class Notice” or “Long Form Notice” means a notice substantially 

in the form of Exhibit 4 attached hereto and approved by the Court, which the Settlement 

Administrator shall make available on the Settlement Website pursuant to the terms of this 

Agreement.  The Long Form Class Notice will at a minimum contain the following:  

(i) a concise statement of the background of the Action, the 

certification of the Class for settlement purposes, and the Settlement;  

(ii) a description of the nature and scope of the claims, causes of 

action, and facts compromised in the Settlement that will be subject to the 

release;  
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(iii) a description of the relief provided by the Settlement; 

(iv) instructions to the Class Members on how to submit a claim or an 

exclusion request and of their right to object to the Settlement; 

(v) an explanation of the impact of the Settlement on participation in 

any existing and future litigation, arbitration, regulatory action, remediation, or 

other proceeding(s);  

(vi) a statement that any relief to the Settlement Class is contingent on 

the Court’s Final Approval;    

(vii) a statement that Class Counsel’s Fee and Expense Award and 

Service Awards will be paid from the Settlement Funds and that individual 

Class Members will not be responsible themselves for paying any attorneys’ 

fees, costs, litigation expenses, administration expenses or service awards (unless 

they elect to retain their own attorney at their own expense);  

(viii) the date, time, and place of the Final Approval Hearing, notice of 

Class Members’ right to object to the Settlement, their right to appear in support 

of any timely and validly submitted objection, and their right to appear at the 

Final Approval Hearing as provided by this Settlement or ordered by the Court 

in the Preliminary Approval Order, on their own or through counsel of their 

own selection (at their own expense), and the procedures for doing so as further 

described below;  

(ix) advise that any Final Judgment entered in the Action will be 

binding on all Class Members who do not timely exclude themselves from the 

Settlement; and  

(x) inform the Class Members that they will be releasing all current 

and future claims against the Released Parties concerning or relating in any way 

to the Released Claims. 
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27. “Notice Date” is the date by which the initial Class Notice shall be completed by 

the Administrator and shall be forty-five (45) days after Preliminary Approval unless a 

different date is order by the Court. 

28. “Objection Deadline” means ninety (90) days following the Notice Date unless a 

different date is ordered by the Court. 

29. “Opt-out Deadline” or “Exclusion Deadline” means ninety (90) days following 

the Notice Date unless a different date is ordered by the Court. 

30. “Other OS” means the alternative Operating System functionality that enabled a 

user to install Linux on a Fat PS3. 

31. “Party” or “Parties” means individually or collectively the Class 

Representatives and SCEA as defined herein. 

32. “Payment Date” is the date by which the Settlement Administrator will: (i) 

mail checks to Valid Claimants; and (ii) pay funds due to Class Counsel and Class 

Representatives.  The Payment Date is thirty days (30) after the Funding Date unless the pro 

rata amount per Valid Claimant exceeds $65.00 and the Parties have filed disputed motions 

with the Court as to the distribution of the excess funds.  If such motions are filed, the Payment 

Date shall be the later of thirty days (30) after the Court’s resolution of such motions or thirty 

days (30) after the Funding Date.   

33. “Preliminary Approval” or “Preliminary Approval Order” means an order 

entered by the Court preliminarily approving the terms and conditions of this Agreement and 

the Settlement, substantially in the form of Exhibit 5 attached hereto. 

34. “Publication Notice” means display of the content of the Short Form Notice in 

online and print media pursuant to a notice plan to be agreed upon by the Parties.       

35. “Released Claims” means all claims, demands, rights, and liabilities, whether 

known or unknown, and regardless of legal theory, that arise from the purchase of a Fat PS3 and 

that relate to, are based on, concern or arise out of the allegations, facts or circumstances that 

were asserted or could have been asserted (whether individually or on a class-wide basis) in the 
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Action.  Released Claims include, but are not limited to, claims arising under the common laws 

and statutes of all fifty (50) states concerning: (a) whether SCEA falsely advertised or marketed 

the Fat PS3’s Other OS functionality; (b) the disabling of the Other OS functionality in the Fat 

PS3; (c) the issuance of Firmware Update 3.21; and/or (d) whether the System Software 

License Agreement and/or PlayStation Network Terms of Service and User Agreement enable 

SCEA to alter, remove or modify features and functions of the Fat PS3.    

36. “Released Parties” means SCEA and each of its current and former parents, 

subsidiaries, divisions, and affiliated individuals and entities, successors, predecessors, assigns, 

joint ventures, distributors, retailers, developers and/or licensees and each and all of their 

respective officers, partners, directors, servants, agents, shareholders, members, managers, 

principals, investment advisors, consultants, employees, representatives, attorneys, accountants, 

lenders, underwriters and insurers.   

37. “SCEA” means Defendant Sony Computer Entertainment America LLC, 

currently known as Sony Interactive Entertainment America LLC. 

38. “SCEA’s Counsel” means the following attorneys: 
 

  Luanne Sacks 
  Michele Floyd 
  Michael Scott  
  Sacks, Ricketts & Case, LLP 
  177 Post Street, Suite 650 
  San Francisco, CA  94108 

39. “Settlement” means the terms and conditions set forth in this Agreement. 

40. “Settlement Benefit” means payments made to Valid Claimants pursuant to the 

terms of this Agreement. 

41. “Settlement Class” means all Class Members except: (i) persons who properly 

exclude themselves from the Settlement; (ii) any persons who are employees, directors, officers 

or agents of SCEA or its subsidiaries and affiliated companies; or (iii) any judge, justice, judicial 

officer, or judicial staff of the Court and the Court’s immediate family members. 

42. “Settlement Fund(s)” means the sum of Three Million Seven Hundred and Fifty 
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Thousand dollars ($3,750,000) to be paid by SCEA to the Settlement Administrator pursuant 

to Section V, paragraph 71, below.  

43. “Settlement Website” means the website established by the Settlement 

Administrator consistent with the entry of the Preliminary Approval Order to provide 

information regarding the Settlement, including information regarding submitting a Claim for 

Settlement Benefits, and requesting exclusion from or objecting to the Settlement. 

44. “Short Form Class Notice” or “Short Form Notice” means the summary form 

of notice of the Settlement that will be transmitted by email to Class Members and appear as 

the Publication Notice.  The Short Form Notice shall be substantially in the form attached 

hereto as Exhibit 6.  

45.  “Valid Claimant(s)” means all Class Members who have not excluded 

themselves from the Settlement and who the Settlement Administrator determines have 

submitted a timely and valid Claim. 

B. CONVENTIONS 

46. All personal pronouns used in this Agreement, whether used in the masculine, 

feminine, or neuter gender, shall include all other genders and the singular shall include the 

plural and vice versa except where expressly provided to the contrary. 

47. All references herein to sections, paragraphs, and exhibits refer to sections, 

paragraphs, and exhibits of and to this Agreement, unless otherwise expressly stated in the 

reference. 

48. The headings and captions contained in this Agreement are inserted only as a 

matter of convenience and in no way define, limit, extend, or describe the scope of this 

Agreement or the intent of any provision thereof. 

III. THE LAWSUIT 

49. On April 27, 2010, Anthony Ventura filed a class action complaint in the 

Northern District of California, Case No. 10-cv-1811(RS), asserting causes of action for: (1) 

Breach of Contract; (2) Breach of the Covenant of Good Faith and Fair Dealing; (3) Unjust 
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Enrichment; (4) violation of the California Unfair Competition Law (Cal. Bus. & Prof. Code 

§§17200 et seq.); and (5) violation of the California Consumers Legal Remedies Act (Cal. Civ. 

Code §§ 1770 et seq.). 

50. Six more complaints alleging the same basic facts were subsequently filed as 

follows: 

 Baker, et al. v. Sony Computer Entertainment America LLC, Northern 

District of California, Case No. 10-cv-1697 (April 30, 2010) for: (1) Breach of Contract; 

(2) Breach of the Implied Covenant of Good Faith and Fair Dealing; (3) violation of the 

California Unfair Competition Law (Cal. Bus. & Prof. Code §§17200 et seq.); and (4) 

violation of the California Consumer’s Legal Remedies Act (Cal. Civ. Code §§ 1770 et 

seq.). 

 Densmore, et al. v. Sony Computer Entertainment America LLC, Northern 

District of California, Case No. 10-cv-1945 (April 30, 2010) for: (1) Breach of Contract; 

(2) Breach of the Implied Covenant of Good Faith and Fair Dealing; (3) Trespass to 

Chattels; (4) Unjust Enrichment; (5) violation of the California Consumer’s Legal 

Remedies Act (Cal. Civ. Code §§ 1770 et seq.); (6) violation of the Computer Fraud and 

Abuse Act (18 U.S.C. § 1030); (7) violation of the California False Advertising Act (Cal. 

Bus. & Prof. Code §§ 17500 et seq.); and (8) violation of the California Unfair 

Competition Law (Cal. Bus. & Prof. Code §§17200 et seq.). 

 Wright, et al. v. Sony Computer Entertainment America LLC, Northern 

District of California, Case No. 10-cv-1975 (May 10, 2010) for: (1) violation of the 

California Unfair Competition Law (Cal. Bus. & Prof. Code §§17200 et seq.); (2) Breach 

of Contract; (3) Breach of the Implied Covenant of Good Faith and Fair Dealing; (4) 

Unjust Enrichment; (5) violation of the California Consumer’s Legal Remedies Act (Cal. 

Civ. Code §§ 1770 et seq.); and (6) Equitable Relief. 

 Huber v. Sony Computer Entertainment America LLC, Northern District 

of California, Case No. 10-cv-2213 (May 21, 2010) for: (1) Breach of Express Warranty; 
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(2) Breach of Implied Warranty of Merchantability; (3) violation of the California 

Consumer’s Legal Remedies Act (Cal. Civ. Code §§ 1770(a)(5), (7) and (9)); (4) 

Conversion; (5) Violation of the Magnuson Moss Warranty Act (15 U.S.C. §§2301 et 

seq.); (6) violation of the California False Advertising Law (Bus. & Prof. Code §§ 17500 

et seq.); and (7) violation of the California Unfair Competition Law (Bus. & Prof. Code § 

17200 et seq.). 

 Harper, et al. v. Sony Computer Entertainment America, Inc., Case No. 

10-cv-02197 (N.D. Cal. May 21, 2010) for: (1) violation of the California Consumer 

Legal Remedies Act, Cal. Civ. Code. §1770, et seq.; (2) violation of the California Unfair 

Competition Law, Cal. Bus. & Prof. Code § 17200, et seq.; (3) violation of the California 

False Advertising Law, Cal. Bus. & Prof. Code § 17500; (4) Breach of Contract/Breach 

of Duty of Good Faith and Fair Dealing; and (5) Unjust Enrichment. 

 Benavides v. Sony Computer Entertainment America, Inc. et al., Case No. 

10-cv-02612 (N.D. Cal. June 14, 2010) for: (1) Breach of Contract; (2) violation of the 

California False Advertising Law, Cal. Bus. & Prof Code § 17500, et seq.; (3) violation 

of the California Unfair Competition Law, Cal. Bus. & Prof. Code § 17200, et seq.; (4) 

Breach of Covenant of Good Faith and Fair Dealing; (5) Unjust Enrichment; (6) violation 

of California Consumer Legal Remedies Act, Cal. Civ. Code § 1770, et seq.  

51. On June 16, 2010, Judge Richard Seeborg issued an order finding that the seven 

cases were related and the Plaintiffs filed an “Amended Consolidated Class Action Complaint” 

on July 30, 2010, captioned: In re Sony PS3 “Other OS” Litigation, United States District Court, 

Northern District of California, Case No. C-10-1811 (RS), alleging: (1) Breach of Express 

Warranty; (2) Breach of the Implied Warranty of Merchantability; (3) Breach of the Implied 

Warranty of Fitness for a Particular Purpose; (4) violation of the Consumers Legal Remedies Act 

(Cal. Civ. Code §§ 1770(a)(5), (7), (9), (19)); (5) violation of the Computer Fraud and Abuse Act 

(18 U.S.C. §§ 1030, et seq.); (6) violation of the Magnuson-Moss Warranty Act (15 U.S.C. § 

2301); (7) Violation of Cal. Bus. & Prof. Code §§ 17500, et seq. (False Advertising); (8) 
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violation of Cal. Bus. & Prof. Code §§ 17200, et seq. (Unfair Competition); (9) Conversion; and 

(10) Unjust Enrichment.  

52. In December 2010, a number of discovery disputes arose which culminated in the 

filing of a motion to compel by the Plaintiffs (Docket No. 112), a motion for a protective order 

filed by Plaintiffs (Docket No. 111), and a motion to compel filed by SCEA (Docket No. 116).  

After full briefing, Magistrate Judge Chen granted in part, and denied in part, all of the discovery 

motions.  

53. On February 17, 2011, Judge Seeborg entered an order granting in part SCEA’s 

motion to dismiss with leave to amend, and denied SCEA’s motion to strike the class allegations 

in their entirety.   

54. On March 9, 2011, the Plaintiffs filed a First Amended Class Action Complaint 

alleging: (1) Breach of Express Warranty; (2) Breach of Implied Warranty of Merchantability; 

(3) Breach of the Implied Warranty of Fitness for a Particular Purpose; (4) violation of the 

Consumers Legal Remedies Act (Cal. Civ. Code §§ 1770(a)(5), (7), (9), (19)); (5) violation of 

the Computer Fraud and Abuse Act (18 U.S.C. §§ 1030, et seq.); (6) violation of the Magnuson-

Moss Warranty Act (15 U.S.C. §§ 2301, et seq.); (7) violation of Cal. Bus. & Prof. Code 

§§17500, et seq. (False Advertising); (8) violation of Cal. Bus. & Prof. Code §§ 17200, et seq. 

(Unfair Competition); and (9) Unjust Enrichment. 

55. On July 7, 2011, the Parties participated in a private mediation session that was 

unsuccessful before the Honorable James L. Warren (Ret.) of JAMS.  

56. On December 8, 2012, Judge Seeborg granted SCEA’s motion to dismiss and 

dismissed the First Amended Class Action Complaint with prejudice.  

57. The Plaintiffs appealed to the Ninth Circuit (Case No. 11-18066) and the Ninth 

Circuit issued an order affirming in part and vacating in part Judge Seeborg’s order of dismissal.  

58. Consistent with the Ninth Circuit’s Order, the Plaintiffs filed a Second Amended 

Complaint, No. 4:10-cv-01811 (SC), on May 29, 2014 for: (1) violation of the California 

Consumers Legal Remedies Act (Cal. Civ. Code § 1770(a) (5), (7)); (2) violation of the 
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California False Advertising Law (Bus. & Prof. Code § 17500 et seq.); and (3) violation of the 

California Unfair Competition Law (Bus. & Prof. Code § 17200 et seq.).  On remand, the case 

was reassigned to Judge Samuel J. Conti after Judge Seeborg recused himself. 

59. The Parties thereafter engaged in extensive discovery over the course of 

approximately ten (10) months.  Both Parties propounded extensive written discovery.  In 

response to the Plaintiffs’ Requests for Production of Documents, SCEA produced 

approximately 4,000 documents, comprised of approximately 26,000 pages and responded to 

Interrogatories propounded by the Plaintiffs.  SCEA deposed all five (5) named Plaintiffs, and 

the Plaintiffs deposed seven (7) SCEA witnesses, three of which were designated to testify on 

behalf of SCEA pursuant to Federal Rule of Civil Procedure 30(b)(6).  The Plaintiffs also 

responded to Interrogatories propounded by SCEA and produced documents in response to its 

Requests for Production of Documents.  The Plaintiffs also produced their PS3s for SCEA’s 

inspection.  

60. On or about August 20, 2015, the Parties mediated the case before retired Judge 

Howard Weiner for a full day but were unable to reach an agreement.   

61. On November 3, 2015, the case was reassigned to Judge Yvonne Gonzalez 

Rogers upon Judge Conti’s retirement.  

62. The Parties continued to negotiate and after approximately six (6) months of 

extensive arm’s-length negotiations, the Parties signed the MOU on January 28, 2016.  

63. On February 12, 2016, the Parties notified the Court that they had signed the 

MOU and were proceeding to negotiate the details of the Settlement and draft a formal 

settlement agreement. 

64. On September 8, 2016, the Court preliminarily approved the Parties’ settlement 

and ordered notice to the class.  [Dkt. 270]. 

65. On January 31, 2017, the Court denied a  motion by Plaintiffs for final approval 

of the Parties’ settlement without prejudice.  [Dkt. 300]. 

66. In light of the Court’s January 31, 2017 Order, the Parties mediated again, this 
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time before retired Justice James Lambden.  The Parties attended a full day mediation session on 

April 6, 2017 but were unable to reach an agreement that day. 

67. The Parties continued to negotiate with further assistance from Justice Lambden. 

The Parties reached the present Agreement on August 24, 2017.  

IV. CONDITIONAL CLASS CERTIFICATION FOR SETTLEMENT PURPOSES 

ONLY  

68. The Parties reached this Agreement before the Plaintiffs filed a motion for class 

certification.  Accordingly, as part of this Settlement, the Plaintiffs shall include a request for 

conditional certification as part of their Motion for Preliminary Approval that seeks 

certification of the Class for settlement purposes.  

69. As a material part of this Settlement, SCEA, while reserving all defenses if this 

Settlement Agreement is not finally approved, hereby stipulates and consents, solely for 

purposes of and in consideration of the Settlement, to conditional certification of the above-

referenced Class for settlement purposes only.  SCEA’s stipulation and consent to class 

certification is expressly conditioned upon the entry of a Preliminary Approval Order, a Final 

Approval Order and Final Judgment.  As part of its conditional stipulation, SCEA further 

consents to the appointment of Class Counsel and Class Representatives to represent the Class. 

70. The conditional certification of the Class, the appointment of the Class 

Representatives, and of Class Counsel shall be binding only with respect to this Settlement 

and this Settlement Agreement.  If the Court fails to enter a Preliminary Approval Order or a 

Final Approval Order, or if this Settlement Agreement and the Settlement proposed herein is 

terminated, canceled, or fails to become effective for any reason whatsoever, the class 

certification, to which the Parties have stipulated solely for the purposes of this Settlement, this 

Settlement Agreement and all of the provisions of any Preliminary Approval Order or any 

Final Approval Order shall be vacated by their own terms and the Action shall revert to its 

status as it existed prior to the date of this Settlement Agreement with respect to class 

certification, and appointment of class representatives and class counsel.  In that event, SCEA 
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shall retain all rights it had immediately preceding the execution of this Settlement Agreement 

to object to the maintenance of the Action as a class action, the appointment of class 

representatives, and the appointment of class counsel and, in that event, nothing in this 

Settlement Agreement or other papers or proceedings related to this Settlement shall be used as 

evidence or argument by any of the Parties concerning whether the Action may properly be 

maintained as a class action under applicable law, whether any of the Plaintiffs are adequate or 

typical class representatives, or whether Class Counsel is adequate class counsel. 

V. CLASS RELIEF AND DISTRIBUTION OF SETTLEMENT BENEFITS 

71. Settlement Fund.  In full, complete, and final settlement and satisfaction of the 

Action and all Released Claims, and subject to all of the terms, conditions, and provisions of 

this Agreement, including conditional certification as provided for in Section IV and 

Preliminary Approval and Final Approval, SCEA will pay to the Settlement Administrator, 

no later than the Funding Date, the sum of Three Million, Seven Hundred and Fifty Thousand 

dollars ($3,750,000) to create the Settlement Fund, which will be used to pay, in the following 

order: (1) Class Notice and Administration Costs; (2) Attorneys’ Fees and Costs to Class 

Counsel; (3) Service Awards to the Plaintiffs; and (4) Valid Claims submitted by Settlement 

Class Members, as described below.  The Settlement Fund will be maintained by the 

Settlement Administrator as a Court-approved Qualified Settlement Fund pursuant to Section 

1.468B-1 et seq. of the Treasury Regulations promulgated under Section 468B of the Internal 

Revenue Code of 1986, as amended.  Any and all interest earned by the Qualified Settlement 

Fund prior to the Payment Date shall be distributed to Valid Claimants pursuant to the terms of 

this Agreement, and shall not be used for any other purpose. 

72. In order to receive a benefit, each Settlement Class Member must submit a 

timely and complete Claim Form, either by mail or electronically, to make a claim for 

compensation from the Settlement Fund.  The Claim Form shall be substantially in the form 

attached hereto as Exhibit 1.  Settlement benefits will be distributed to Valid Claimants on a 

pro rata basis up to and including the sum of $65.00 per Valid Claimant.  Any Settlement Class 
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Member who previously a submitted a Claim Form will be automatically included and will not 

be required to submit an additional Claim Form.   

73. To the extent there is any money remaining in the Settlement Fund after 

calculation and subtraction of the distribution amount due to the Valid Claimants pursuant to 

paragraph 72, above, the parties shall meet and confer regarding the manner in which remaining 

funds will be distributed and either party may move the Court for an order directing the 

distribution.  The other Party may oppose such motion if they do not agree to the proposed 

distribution.  In a contested motion, both Parties agree: (1) to file their moving papers no later 

than the date upon which the moving papers in support of Final Approval are filed and 

oppositions will be filed no later than the date upon which any opposition to the motion for Final 

Approval would be due; and (2) to limit their submission and any opposition to five (5) pages 

each; and (3) not to appeal the Court’s decision. If the Parties are in agreement, they will 

submit a proposed Joint Order to the Court.  

74. The Settlement Administrator shall submit to SCEA and to Class Counsel a 

weekly report of the Claims that are submitted so that SCEA can, in its sole discretion, verify 

the validity of the serial number, and/or associated PlayStation Network Sign-In ID and/or 

PlayStation Network Online ID provided.  SCEA will advise the Settlement Administrator and 

Class Counsel not less than 15 business days after the Settlement Administrator provides its 

final report of any invalid serial numbers or associated PlayStation Network Sign-In ID or 

PlayStation Network Online IDs, if and to the extent that SCEA identifies any. 

75. The Settlement Administrator shall have discretion that it will exercise in good 

faith to reject fraudulent, incomplete, factually inaccurate or otherwise invalid Claims.  If 

requested by the Settlement Administrator, Class Counsel and SCEA’s Counsel shall provide 

the Settlement Administrator with agreed upon guidelines for accepting and rejecting claims. 

76. Distribution of Payments to the Class.  No later than ten (10) days after the 

Claims Deadline, the Settlement Administrator, using the information submitted by Class 

Members, shall create and provide to Class Counsel and SCEA’s Counsel a complete and final 
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list of Valid Claimants that includes each member’s name and PlayStation Network Sign-In ID, 

PlayStation Network Online ID and/or serial number as provided and calculate the amounts due 

as well as any remainder funds that are available.  SCEA’s Counsel and Class Counsel shall 

take appropriate steps to safeguard the list and shall not use it for any purpose other than the 

administration and implementation of this Settlement Agreement.  Class Counsel agrees to 

return this list to the Settlement Administrator within sixty (60) days after the Effective Date 

or within sixty (60) days of denial of Final Approval as applicable. 

77. By the Payment Date, the Settlement Administrator shall determine the 

amounts due to each Valid Claimant and mail checks via First Class U.S. Mail, proper postage 

prepaid, to the Valid Claimants, drawn from the Settlement Fund as set forth in paragraphs 71-

72 of this Agreement.  Payment checks to Valid Claimants shall be sent to the mailing address 

indicated in each Valid Claimant’s Claim Form.  Checks to Valid Claimants shall be valid for 

a period of one hundred and twenty (120) days from the date appearing on the payment check.  

For any payment check that is returned undeliverable with forwarding address information, the 

Settlement Administrator shall re-mail the check to the provided address.  For any payment 

check that is returned undeliverable without forwarding address information, the Settlement 

Administrator shall make reasonable efforts to identify updated address information and re-mail 

the check to the extent an updated address is identified. 

78. If payment checks are returned undeliverable or have not been cashed one 

hundred and twenty (120) days after the date appearing on the payment check, the Parties agree 

that the funds will be returned to the Settlement Fund for distribution to the Public Justice 

Foundation and/or The National Consumer Law Center upon Motion to the Court.  

VI. CLASS NOTICE  

79. The Parties, subject to Court approval, agree to the following Class Notice 

procedures which the Parties agree is the best notice practicable. 
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A. Dissemination of the Short Form Notice.   

(i) The Parties acknowledge that SCEA has already prepared an 

electronic database that is reasonably calculated to include the email address(es) 

of all the Class Members known by SCEA through its PlayStation Network 

Database as of the date of Preliminary Approval.  Within fourteen (14) days of 

the Preliminary Approval Order or on such date otherwise ordered by the 

Court, SCEA will update the content of the previously provided database and 

provide it to the Settlement Administrator.  The Class data shall not be provided 

to the Class Representatives, Class Counsel or anyone other than the 

Settlement Administrator. 

(ii) By no later than the Notice Date, the Settlement Administrator 

shall send the Short Form Class Notice, in the form approved by the Court, to 

Class Members via email, along with a link to the Settlement Website.  The 

subject line for all emails covered by this paragraph shall be: “Important - Notice 

of New Class Action Settlement Regarding PlayStation 3 ‘Other OS’ Function.”   

(iii) Publication of Short Form Notice.  The Settlement 

Administrator shall cause the Short Form Notice to be published in various 

publications and online platforms designed to reach as many class members as 

possible. 

(iv) The Class Notice program shall be sufficient to satisfy due 

process.  
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B. Dissemination of the Long Form Notice.  By no later than the Notice 

Date, the Settlement Administrator shall post on the Settlement Website the Long 

Form Notice approved by the Court.  Both the Short Form Notice and the Long Form 

Notice shall include the following information: 

(i) General Terms: The notices shall contain a plain, neutral, 

objective, and concise description of the nature of the Action and the proposed 

Settlement. 

(ii) Opt-Out Rights: The notices shall inform Class Members that 

they have the right to opt-out of the Class and the Settlement and shall provide 

the deadline and procedures for exercising this right. 

(iii) Objection to Settlement: The notices shall inform the Class 

Members of their right to object to the proposed Settlement, Class Counsel’s fee 

application, and/or the requested Service Awards and of their right to appear at 

the Fairness Hearing and shall also provide the deadlines and procedures for 

exercising these rights. 

(iv) Fees and Expenses: The notices shall inform Class Members 

about the potential amounts being sought by Class Counsel as Attorneys’ Fees 

and Expenses and the amounts of the Service Awards being sought for the Class 

Representatives. 

(v) Claim Form for Class Members: The notices shall advise the 

Class Members that a Claim Form is available on the Settlement Website or 

may be obtained from the Settlement Administrator and that a Claim Form 

may be submitted online or mailed to the Settlement Administrator.  The 

notices shall also inform Class Members that they must submit a timely and valid 

Claim Form to secure a cash payment.  The notices shall also provide the 

deadline and procedures for submitting a Claim Form. 

80. Follow-up Email.  Fifteen (15) days prior to the Claim Deadline, the Settlement 
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Administrator shall provide one follow-up round of e-mail notice to those Class Members who 

have not submitted Claims and for whom the Settlement Administrator did not receive a 

bounce-back in response to the first round of e-mail notice. 

81. Settlement Website.  The Settlement Administrator shall use the Internet 

website, appearing at www.otherossettlement.com, where Class Members can obtain further 

information about the terms of the Settlement, their rights, important dates and deadlines, and 

related information.  Class Members shall also be able to submit a Claim Form electronically 

via the Settlement Website.  The Settlement Website shall include, in PDF format, the Second 

Amended Complaint, this Agreement, the Motion for Preliminary Approval, the Preliminary 

Approval Order, the Class Notice, any papers filed in support of Final Approval of the 

Settlement, Class Counsel’s application for attorneys’ fees and costs (after it is filed), the Final 

Approval Order (after it is entered), and other case documents as agreed upon by the Parties 

and/or required by the Court and shall be operational and live as of the date the Settlement 

Administrator begins emailing notice.  The Settlement Website shall be optimized for mobile 

display.  The Settlement Administrator shall maintain the Settlement Website as operational 

and shall not take it down until two hundred (200) days after the Effective Date.  Within five (5) 

business days after the Settlement Website is taken down, the Settlement Administrator shall 

transfer ownership of the URL for the Settlement Website to SCEA. 

82. Instructions to Class Members.  The Settlement Website will prominently 

contain instructions on how Class Members can make a Claim for Settlement Benefits, as well 

as instructions on how Class Members can request exclusion from the Class or file an objection.  

83. Print Notice.  To satisfy the Consumer Legal Remedies Act (CLRA) requirement, 

notice will run one time per week for four (4) weeks in the California edition of USA Today at 

an approximate ad size of 1/4 page. 

84. CAFA Notice.  Within the time prescribed by 28 U.S.C. § 1715, the Settlement 

Administrator shall serve notice of this Settlement to appropriate state and federal officials 

pursuant to the Class Action Fairness Act (“CAFA”).  The Settlement Administrator shall be 
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responsible for drafting and preparing the CAFA notice in conformity with 28 U.S.C. § 1715, 

and for identifying the appropriate state and federal officials to be notified.   

VII. GENERAL SETTLEMENT ADMINISTRATION 

85. In addition to disseminating the Class Notice as set forth above in Section VI, the 

Settlement Administrator shall be responsible for the following: 

A. Formatting and distributing (by email) the Short Form Notice approved 

by the Court;  

B. Creating and maintaining a toll-free number that Class Members can call 

to request a copy of this Agreement, a Claim Form, or any other information concerning 

this Settlement or this Agreement;   

C. Consulting with SCEA’s Counsel and Class Counsel concerning any 

relevant issues, including (without limitation) distribution of the Class Notice and 

processing of Claims;  

D. Processing and recording all requests for exclusion; 

E. Receiving objections and providing them to Class Counsel and SCEA’s 

Counsel in a timely manner; 

F. Processing and recording Class Members’ Claims;  

G. Determining, in its sole discretion, exercised in good faith, the validity of 

all Claims in accordance with the requirements set forth in this Agreement.  In the event 

that: (1) multiple Claims with the same serial number are submitted; (2) a serial number is 

submitted but the console with that serial number is not associated with the PlayStation 

Network Sign-In ID or PlayStation Network Online ID identified by the Claimant or as 

confirmed by SCEA through its records; (3) a serial number is submitted which raises 

reasonable suspicion concerning the legitimacy of the serial number or the Claim; or (4) 

more than one Claim is submitted from the same household, i.e., the same postal address, 

the Settlement Administrator shall request that the Claimant submit proof of purchase 

or may request other information as may be reasonably necessary to establish that the 
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Claim is legitimate, including but not limited to date and location of purchase.  If 

adequate proof of purchase or other requested information is not provided to the 

Settlement Administrator, then the Claim(s) shall be deemed invalid. 

H. Within ten (10) days after the Claim Deadline, providing to SCEA and 

Class Counsel a list in writing of all individuals who have submitted Claims regardless 

of validity.  The list shall include the following information, as available, for each 

Claimant with personally identifying information redacted, including serial number and 

PlayStation Network Sign-In ID or PlayStation Network Online ID, from Class 

Counsel’s list:      

(i) First and last name;  

(ii) Current mailing address;  

(iii) Current email address;  

(iv) PlayStation Network Sign-In ID or PlayStation Network Online 

ID, if submitted;  

(v) The Fat PS3 serial number, if submitted; 

I. Preparing, drafting, and serving the CAFA Notice;  

J. Establishing a Qualified Settlement Fund pursuant to Section 468B(g) of 

the Internal Revenue Code, and regulations promulgated thereunder, for the purpose of 

administering this Settlement; 

K. Mailing and re-mailing payments to Valid Claimants pursuant to the 

terms of this Agreement;  

L. Distributing any funds returned to the Qualified Settlement Fund after all 

payments have been made pursuant to paragraphs 71-72, above; and 

M. Such other tasks as the Parties mutually agree or that the Court orders the 

Settlement Administrator to perform.  

86. All reasonable costs associated with the administration of this Settlement, 

distribution of Class Notice pursuant to this Agreement, and any other tasks assigned to the 
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Settlement Administrator by this Agreement, by the Parties’ mutual agreement in writing, or 

by the Court, shall be paid from the Settlement Fund.  The Settlement Administrator will 

agree to cover all notice costs until the Settlement Fund is created.  If the Settlement is not 

granted Final Approval or the Settlement Fund is not created, SCEA agrees to pay all 

reasonable costs associated with the distribution of Class Notice to the Settlement 

Administrator.  

87. Subject to Section XV [Confidentiality] of this Agreement, the Parties agree that 

within two hundred and ten (210) days after the Effective Date, the Settlement Administrator 

shall destroy any and all Class Members’ personal identifying information that it has received 

from SCEA or otherwise in connection with the implementation and administration of this 

Settlement. 

88. Upon completion of the implementation and administration of the Settlement, the 

Settlement Administrator shall provide written certification of such completion to counsel for 

all Parties. 

89. The Settlement Administrator shall provide any information or declarations as 

requested by the Parties to assist with seeking Preliminary Approval and Final Approval, 

including an affidavit about the due process reach of the Settlement notice, in support of Final 

Approval.  The Parties each represent that he, she, or it will not have any financial interest in 

the Settlement Administrator ultimately appointed and otherwise will not have a relationship 

with the Settlement Administrator ultimately appointed that could create a conflict of interest. 

90. The Parties acknowledge and agree that the Settlement Administrator is not an 

agent of the Class Representatives, Class Counsel, SCEA, or SCEA’s Counsel and that the 

Settlement Administrator is not authorized by this Agreement or otherwise to act on behalf of 

the Class Representatives, Class Counsel, SCEA, or SCEA’s Counsel.  The Settlement 

Administrator is a neutral third-party whose appointment is subject to Court approval. 

91. If a Class Member requests that the Settlement Administrator and/or its agent 

or employee refers him/her to Class Counsel, or if a Class Member requests advice beyond 
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merely ministerial information regarding applicable deadlines or procedures for submitting 

Claims, or other Settlement related questions for which the Administrator does not have an 

approved response, then the Settlement Administrator and/or its agent or employee shall 

promptly refer the inquiry to Class Counsel.  

VIII. REQUESTS FOR EXCLUSION  

92. Any Class Member or person legally entitled to act on his or her behalf who 

wishes to be excluded from the Class must email or mail a written request for exclusion to the 

Settlement Administrator at the email address or mailing address provided in the Class Notice, 

postmarked no later than the Opt-out Deadline and specifying that he or she wants to be 

excluded from the Class.  Such written request for exclusion: (i) must contain the name and 

address of the person to be excluded; (ii) if applicable, must contain the name and address of any 

person claiming to be legally entitled to submit an exclusion request on behalf of the Class 

Member and the basis for such legal entitlement; (iii) must be mailed by First Class U.S. Mail, 

proper postage prepaid, to the Settlement Administrator at the specified mailing address; (iv) 

must be submitted or postmarked on or before the Opt-out Deadline; (v) should include the 

serial number of the Fat PS3 that he or she purchased or the PlayStation Network Sign-In ID or 

PlayStation Network Online ID used for that console before April 1, 2010 if available; and (vi) 

must be personally signed and clearly indicate that he/she wants to be excluded from the Class.  

So-called “mass” or “class” opt-outs shall not be allowed. 

93. Any Class Member who does not submit a timely and valid written request for 

exclusion as provided in paragraph 92 shall be bound by all subsequent proceedings, orders, and 

judgments in the Action, including, but not limited to, the Release, even if he or she has 

litigation pending or subsequently initiates litigation against SCEA relating to the Released 

Claims. 

94. Any Class Member who timely submits a request for exclusion as provided in 

paragraph 92 shall waive and forfeit any and all rights (s)he may have to benefits of the 

Settlement if it is approved and becomes final, including monetary relief, and shall waive and 
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forfeit any and all rights to object to the fairness, reasonableness, or adequacy of the Settlement, 

Class Counsel’s request for Attorneys’ Fees and Costs, and/or the requested Service Awards. 

95. Not later than ten (10) days after the Opt-out Deadline, the Settlement 

Administrator shall provide to Class Counsel and SCEA’s Counsel a complete and final list of 

Class Members who submitted requests to exclude themselves from the Class.   

IX. OBJECTIONS TO SETTLEMENT 

96. Any Class Member or person legally entitled to act on his or her behalf may 

object to the fairness, reasonableness, or adequacy of the Settlement, Class Counsel’s request 

for Attorneys’ Fees and Costs, and/or the requested Service Awards.  To be valid, any 

objection must be made in writing and mailed to the Settlement Administrator at the address 

provided in the Class Notice, postmarked no later than the Objection Deadline.  In addition, any 

objection must include the following: (i) the name of this Action; (ii) the objector’s full name, 

address, and telephone number; (iii) if applicable, the name and address of any person claiming 

to be legally entitled to object on behalf of a Class Member and the basis of such legal 

entitlement; (iv) all grounds for the objection; (v) the serial number of the Fat PS3 that he or she 

purchased or the PlayStation Network Sign-In ID or PlayStation Network Online ID used for that 

console before April 1, 2010 if available; (vi) whether the objector is represented by counsel and, 

if so, the identity of such counsel, and all previous objections filed by the objector and their 

counsel within the last two years; and (vii) the objector’s signature.  Personal information, 

including serial number and PlayStation Network Sign-In ID or PlayStation Network Online ID, 

will be redacted before any objection is filed with the Court.  

97. Not later than two (2) days after the Objection Deadline, the Settlement 

Administrator shall provide to Class Counsel and SCEA’s Counsel all objections submitted by 

Class Members. 

98. Any Class Member who submits a timely written objection as described in 

paragraph 96 may appear at the Fairness Hearing, either in person or through personal counsel 

hired at the Class Member’s own personal expense and also may be subject to discovery, 
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subject to Court approval. 

99. Any Class Member who fails to make a timely objection shall waive and forfeit 

any and all rights (s)he may have to object and shall be bound by all the terms of this Settlement 

Agreement and by all proceedings, orders, and judgments in the Action including the Final 

Approval Order and Final Judgment. 

100. Any Class Member who objects to the Settlement shall nevertheless be entitled 

to all benefits of the Settlement if it is approved and becomes final, including monetary relief, if 

(s)he is a Valid Claimant. 

101. Not later than twenty (20) days after the Objection Deadline, Class Counsel 

shall file with the Court any and all objections to the Settlement Agreement and/or to Class 

Counsel’s Application for Attorneys’ Fees and Costs and Request for Service Awards.  All 

personally identifying information shall be redacted before objections are filed with the Court.  

X. PRELIMINARY APPROVAL, FINAL APPROVAL AND JUDGMENT 

102. Proof of the extent and effectiveness of Class Notice shall be provided by the 

Settlement Administrator to the Parties no later than fifteen (15) days following the 

Objection/Exclusion Deadline. 

103. On or before August 25, 2017, or any subsequent mutually agreed upon date, 

Class Representatives shall file with the Court a motion seeking Preliminary Approval of the 

Settlement and asking the Court to enter a Preliminary Approval Order substantially in the 

form attached as Exhibit 5 to this Settlement Agreement.    

104. In connection with the motion for Preliminary Approval, the Parties shall ask 

the Court to set a date for the Fairness Hearing as soon as practicable, but in no event no earlier 

than sixty (60) days after the Claim Deadline and a date that ensures compliance with the 

requirements of 28 U.S.C. § 1715(d). 

105. Class Counsel shall file a Motion for Final Approval.  In connection with the 

Motion for Final Approval, the Parties shall ask that the Court enter the Final Approval Order 
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and Final Judgment substantially in the form attached to this Settlement Agreement as 

Exhibits 2 and 3. 

106. After entry of the Final Approval Order, the Parties agree that the Court shall 

retain jurisdiction to enforce the terms of this Settlement Agreement and the Final Approval 

Order and the Final Judgment.    

XI. CONDITIONS IMPACTING FINALITY OF SETTLEMENT 

107. If more than 300,000 Class Members submit exclusion requests, then SCEA 

shall have the option, in its sole discretion, to terminate and withdraw from the Settlement in its 

entirety; provided, however, that SCEA must notify the Court in writing that it is exercising 

such option within fifteen (15) days after being notified in writing by the Settlement 

Administrator that the number of Class Members who have timely requested exclusion 

exceeds 300,000. 

108. The Parties expressly agree that in the event of any of the following conditions: 

 (a) The Court does not conditionally certify the Class for settlement 

purposes;  

 (b) The Court does not preliminarily approve the Settlement;   

 (c) The Court does not finally approve the Settlement;  

(d) The Court does not enter the Final Approval Order and Final 

Judgment;  

 (e) SCEA withdraws and cancels the Settlement pursuant to paragraph 107; 

or 

(f) This Settlement does not become final for any reason, including on 

subsequent review by any appellate court(s) in the Action, the Court ultimately rejects, 

modifies, or denies approval of any portion of this Settlement Agreement that either 

Class Representatives or SCEA reasonably determines is material, including, without 

limitation, the terms of relief, the provisions relating to notice, the definition of the Class, 

and/or the scope and terms of the Released Claims and Released Parties, then Class 
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Representatives and SCEA each has the right to withdraw from and terminate this 

Agreement.  If the Court indicates that the Settlement will not be approved unless 

changes are made, then the Parties will attempt in good faith to reach an agreement as to 

any such changes before exercising their option under this Section to withdraw from this 

Agreement.  Notwithstanding the foregoing, neither the denial of, an appeal of, a 

modification of, nor a reversal on appeal of any Fee and Expense Award or any Service 

Award shall constitute grounds for cancellation or termination of this Settlement 

Agreement.   

109. Method for Invoking Right to Terminate.  Other than as provided in paragraph 

108, above, any Party exercising its right to terminate and withdraw must exercise this option as 

provided under paragraph 108, above, by a signed writing served on the other Party no later than 

twenty-one (21) days after receiving notice of the event prompting the termination.  The Parties 

may reasonably extend this twenty-one (21) day period by written agreement if they are 

attempting in good faith to reach an agreement regarding changes proposed by the Court 

pursuant to paragraph 108, above. 

110. In the event that a terminating party exercises its option to withdraw from and 

terminate this Settlement Agreement pursuant to paragraph 108: 

A. This Settlement Agreement and the Settlement proposed herein shall 

be null and void and shall have no force or effect and neither Party to this Settlement 

Agreement shall be bound by any of its terms, except as otherwise specifically provided 

for herein; 

B. The Parties will petition to have any stay orders that are entered pursuant 

to this Settlement Agreement lifted; 

C. This Settlement Agreement and all of its provisions, and all 

negotiations, statements, and proceedings relating to it, shall be without prejudice to the 

rights of SCEA, Class Representatives, or any Class Member, all of whom shall be 

restored to their respective positions as they existed immediately before the execution of 
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this Settlement Agreement, except that the Parties shall cooperate in requesting that 

the Court set a new scheduling order such that neither Party’s substantive or procedural 

rights is prejudiced by the attempted Settlement; 

D. The Released Parties, as defined herein, expressly and affirmatively 

reserve all defenses, arguments, and motions as to all claims that have been or might 

later be asserted in the Action, including, without limitation, SCEA’s argument that the 

Action may not proceed on a class basis; 

E. Class Representatives and all other Class Members, on behalf of 

themselves and their heirs, assigns, executors, administrators, predecessors, and 

successors, expressly and affirmatively reserve and do not waive any motions as to, and 

arguments in support of, all claims, causes of actions, or remedies that have been or 

might later be asserted in the Action including, without limitation, any argument 

concerning class certification, consumer fraud, and damages; 

F. This Settlement Agreement, the fact of its having been made, the 

negotiations leading to it, any informal discovery or action taken by a Party or Class 

Member pursuant to or in connection with this Settlement Agreement, or any 

documents or communications pertaining to this Settlement Agreement shall not be 

admissible or entered into evidence for any purpose whatsoever in the Action or in any 

other proceeding between the Parties, other than to enforce the terms of this Settlement 

Agreement; provided, however, that SCEA may rely on such evidence to defend itself 

in any other action not brought on behalf of the Class and relating to the subject matter 

of this Action.   

XII. ATTORNEYS’ FEES, COSTS AND SERVICE AWARDS 

A. FEE AND EXPENSE AWARD 

111. Class Counsel intends to request that the Court award them Attorney’s Fees 

and Costs which will be paid from the Settlement Funds.   

112. Payment of the Fee And Expense Award to Class Counsel identified pursuant to 
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paragraph 111, above, shall constitute full satisfaction by SCEA of any obligation to pay any 

amounts to any person, attorney, or law firm for attorneys’ fees, expenses, or costs in the Action 

incurred by any attorney on behalf of the Class Representatives, the Class Members, or the 

Settlement Class and shall relieve SCEA, SCEA’s Counsel, and the Released Parties of any 

other claims or liability to any other attorney or law firm for any attorneys’ fees, expenses, 

and/or costs to which any of them may claim to be entitled on behalf of the Class 

Representatives, the Class Members, and/or the Settlement Class for any Released Claim. 

113. Neither Class Representatives nor the Class shall be responsible for any portion 

of SCEA’s own legal fees, costs, and expenses incurred in the Action. 

B. SERVICE AWARDS 

114. Class Counsel intends to request that the Court approve a Service Award for 

each of the Class Representatives in an amount not to exceed Three Thousand Five Hundred 

dollars ($3,500) each.  Any Service Awards approved by the Court will be paid out of the 

Settlement Funds. 

115. By the Payment Date, the Settlement Administrator shall release and deliver to 

Class Counsel, on behalf of the Class Representatives, any Service Award approved by the 

Court, provided that each of the Class Representatives has executed the General Release 

substantially in the form attached hereto as Exhibit 8.   

116. Any Service Award paid to the Class Representatives shall be reported on an 

IRS Form 1099 (i.e., as “Other Income”) and provided to the Class Representatives and 

applicable governmental authorities. 

XIII. RELEASE 

117. As of the Effective Date, the Class Representatives and the Settlement Class, 

on behalf of themselves and their heirs, assigns, executors, administrators, predecessors, and 

successors, hereby fully release and forever discharge the Released Parties and further expressly 

agree that they shall not now or thereafter institute, maintain, or assert against the Released 

Parties, either directly or indirectly, on their own behalf, or on behalf of any class or other 
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person or entity, any action, regulatory action, arbitration, or court or other proceeding of any 

kind asserting causes of action, claims, damages, equitable, legal and administrative relief, 

interest, demands, rights or remedies, including, without limitation, claims for injunctive relief, 

declaratory relief, damages, mental anguish, unpaid costs, penalties, liquidated damages, punitive 

damages, interest, attorneys’ fees, litigation costs, restitution, disgorgement, or equitable relief 

against the Released Parties, whether based on federal, state, or local law, statute, ordinance, 

regulation, the Constitution, contract, common law, or any other source that arise out of or in any 

way relate to the subject matter of the Action and the Released Claims and that were or could 

have been alleged in the Action.  

118. Unless otherwise specified in this Agreement, nothing in this release shall be 

deemed to alter any presently existing contractual rights or obligations that a current PlayStation 

Network account holder or Released Party may have against the other that arises out of current 

use of or access to the PlayStation Network.  

119. Solely with respect to any and all Released Claims, upon Final Approval and 

Final Judgment, the Class Representatives and the Settlement Class shall expressly waive 

and relinquish, to the fullest extent permitted by law, the provisions, rights, and benefits of 

Section 1542 of the California Civil Code and any and all provisions, rights, and benefits of any 

similar statute or law of California or of any other jurisdiction as to all known or unknown 

claims as against the Released Parties.  Section 1542 provides: 

A general release does not extend to claims which the creditor 

[in this case, the Class Member] does not know or suspect to 

exist in his or her favor at the time of executing the release, 

which if known by him or her must have materially affected his 

or her settlement with the debtor [in this case, the Released 

Parties]. 

To the extent that California law or other similar federal or state law may apply, the 

Class Representatives and the Settlement Class hereby agree that the provisions of Section 
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1542 and all such similar federal or state laws, rights, rules, or legal principles, to the extent they 

are found to be applicable herein, are hereby knowingly and voluntarily waived and relinquished 

by the Class Representatives and the Settlement Class in connection with this release of the 

Released Claims.  

120. The Class Representatives and the Settlement Class expressly agree that this 

release is, and may be raised as, a complete defense to and precludes any claim, action, or 

proceeding encompassed by the release against the Released Parties.  It is the intention of the 

Class Representatives in executing this release on behalf of themselves and the Settlement 

Class to fully, finally, and forever settle and release all matters and all claims relating to the 

Released Claims in every way. 

121. Without limiting the foregoing, nothing in this Agreement shall release, preclude, 

or limit any claim or action by the Parties to enforce the terms of this Agreement.  

XIV. NONDISPARAGEMENT 

122. Each of the Class Representatives and Class Counsel agrees that he, she, or they 

will not disparage SCEA or any of the Released Parties in any manner potentially harmful to 

them or their business, business reputation, or personal reputation related to the Released 

Claims.  This agreement not to disparage includes, but is not limited to, publishing disparaging 

statements (whether anonymously or for ascription) on the web, in blogs, in chat rooms, in 

emails, or in any other electronic means of transmitting information.   

XV. CONFIDENTIALITY 

123. Plaintiffs and Class Counsel agree that the terms of this Agreement will remain 

confidential until the Motion for Preliminary Approval is filed.  Plaintiffs and Class Counsel 

further agree that they will not make any statements or comments, written or oral, about this 

Settlement or Settlement Agreement to any person other than to Class Members in any way 

other than as provided in this Settlement Agreement, the Class Notice, on the Settlement 

Website, or as otherwise agreed upon by SCEA in writing in each instance.  Notwithstanding 

the terms of this provision, Class Counsel may display a link to the Settlement Website on their 
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respective firms’ websites and reference this Settlement as evidence of Class Counsel’s 

professional qualifications in resumes, curriculum vitae, and motions for appointment as class 

counsel pursuant to Federal Rule of Civil Procedure 23 and similar state rules of procedure, but 

only to state that: (i) it was a nationwide consumer class; (ii) the general allegations involved in 

the Action; and (iii) the general terms of the Settlement. 

124. The Parties acknowledge that confidential documents produced in the course of 

the Action, whether in response to formal discovery or informally for purposes of mediation, are 

subject to a Stipulated Protective Order.  The Parties agree to cooperate and to work with one 

another to protect any confidential materials produced in discovery in the Action, including but 

not limited to, promptly complying with all aspects of the Stipulated Protective Order regarding 

such information and stipulating that any confidential information submitted, whether in the past 

or in the future, to any court will be sealed.  

XVI. MISCELLANEOUS  

125. The Class Representatives and Class Counsel agree not to issue any press 

release, unless mutually agreed by the Parties, at any time related to the Settlement, the lawsuit 

or any order preliminarily or finally approving the Agreement. 

126. The Parties, their successors and assigns, and their attorneys, agree to use 

reasonable efforts to cooperate with one another in seeking Court approval of this Agreement 

and to effectuate this Agreement. 

127. The Parties agree to cooperate in the settlement administration process and 

implementation of the Settlement and to make all reasonable efforts to control and minimize the 

costs and expenses incurred in the administration and implementation of the Settlement.  

128. Each signatory to this Agreement hereby warrants that he or she has the authority 

to execute this Agreement and thereby bind the respective Party.  Each Class Representative 

warrants and represents that he is the sole and lawful owner of all rights, title, and interest in and 

to all of the Released Claims and that (s)he has not heretofore voluntarily, by operation of law 

or otherwise, sold, assigned, or transferred or purported to sell, assign, or transfer to any other 
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person or entity any Released Claims or any part or portion thereof.     

129. Class Representatives represent and certify that: (1) they have agreed to serve as 

representatives of the Class; (2) they are willing, able, and ready to perform all of the duties and 

obligations of representatives of the Class; (3) they have read the operative complaint or have 

had the contents of such pleadings described to them; (4) they are generally familiar with the 

results of the fact-finding undertaken by Class Counsel; (5) they have read this Agreement or 

have received a detailed description of it from Class Counsel and they have agreed to its terms; 

(6) they have consulted with Class Counsel about the Action and this Settlement Agreement 

and the obligations imposed on them as representatives of the Class; and (7) they shall remain 

and serve as representatives of the Class until the terms of the Agreement are effectuated, this 

Agreement is terminated in accordance with its terms, or the Court at any time determines that 

said Plaintiffs cannot represent the Class.  

130. The terms of this Agreement shall inure to the benefit of, and be binding upon, 

the Parties and their respective heirs, legal representatives, executors, administrators, successors, 

and assigns upon the Effective Date. 

131. This Agreement and its attachments constitute the entire agreement of the 

Parties with respect to the matters discussed herein and supersede all prior or contemporaneous 

oral or written understandings, negotiations, agreements, statements, or promises.  In executing 

this Agreement, the Parties acknowledge that they have not relied upon any oral or written 

understandings, negotiations, agreements, statements, or promises that are not set forth in this 

Agreement.  The Parties also acknowledge and agree that each has been represented by its own 

counsel with respect to the negotiating and drafting of this Settlement and this Agreement.  

132. All exhibits to this Agreement are integrated herein and are to be considered 

terms of this Agreement as if fully set forth herein.  

133. This Agreement may not be amended or modified in any respect except by a 

written instrument duly executed by all of the Parties to this Agreement or their counsel.  The 

Parties agree that nonmaterial amendments or modifications to this Agreement may be made in 
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writing after Preliminary Approval without the need to seek the Court’s approval.  

134. Without further order of the Court, the Parties may agree in writing to 

reasonable extensions of time to carry out any of the provisions of this Agreement or the 

Preliminary Approval Order.  

135. This Agreement may be executed in one or more counterparts, each of which 

shall be an original, and this Agreement is effective upon execution of at least one counterpart 

by each Party to this Agreement. 

136. Nothing in this Agreement may be construed as, or may be used as, an admission 

by the Class Representatives that any of their claims are without merit. 

137. Nothing in this Agreement may constitute, may be construed as, or may be used 

as an admission by SCEA of any fault, wrongdoing, or liability whatsoever or that class 

certification is appropriate.  SCEA continues to deny all liability and all of the claims, 

contentions, and each and every allegation made by the Class Representatives in the Action. 

138. The Parties expressly acknowledge and agree that this Settlement Agreement 

and its exhibits, along with all related drafts, motions, pleadings, conversations, negotiations, and 

correspondence, constitute an offer of compromise and a compromise within the meaning of 

Federal Rule of Evidence 408 and any equivalent rule of evidence in any state.  In no event shall 

this Settlement Agreement, any of its provisions, or any negotiations, statements, or court 

proceedings relating to its provisions in any way be construed as, offered as, received as, used as, 

or deemed to be evidence of any kind in the Action, any other action, or in any judicial, 

administrative, regulatory, or other proceeding, except in a proceeding to enforce this Settlement 

Agreement or the rights of the Parties or their counsel.  Without limiting the foregoing, neither 

this Settlement Agreement nor any related negotiations, statements, or court proceedings shall 

be construed as, offered as, received as, used as, or deemed to be evidence or an admission or 

concession of any liability or wrongdoing whatsoever on the part of any person or entity, 

including, but not limited to, the Released Parties, Class Representatives, the Class, or the 

Settlement Class or as a waiver by the Released Parties, Class Representatives, or the Class 
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of any applicable privileges, claims, or defenses. 

139. Neither Class Counsel nor SCEA’s Counsel intends anything contained herein to 

constitute legal advice regarding the tax consequences of any amount paid hereunder, nor shall it 

be relied upon as such. 

140. In the event of a conflict between this Agreement and any other document 

prepared pursuant to the Settlement, the terms of this Agreement will supersede and control. 

141. Any failure by any Party to insist upon the strict performance by any other Party 

of any provision of this Agreement shall not be deemed a waiver of any provision of this 

Agreement and such Party, notwithstanding such failure, shall have the right thereafter to insist 

upon the specific performance of any and all of the provisions of this Agreement.  

142. This Agreement has been, and shall be construed to have been, drafted by all the 

Parties to it and the Parties agree that any rule which construes ambiguities against the drafter 

shall have no force or effect. 

143. The Parties agree that this Agreement was drafted and executed in the State of 

California and that the laws of the State of California shall govern its enforcement without regard 

to its choice of law principles.  The Parties further agree that any action relating to or arising out 

of this Agreement, including an action to enforce or void any of its terms or to rescind it in its 

entirety shall be venued in state or federal court, in the Northern District of California.  All 

Parties consent to personal jurisdiction in courts within the Northern District of California. 

XVII. LIST OF EXHIBITS 

 Exhibit 1 – Claim Form 

 Exhibit 2 – Form of Final Approval Order 

 Exhibit 3 – Form of Final Judgment 

 Exhibit 4 – Form of Long Form Class Notice 

 Exhibit 5 – Form of Preliminary Approval Order 

 Exhibit 6 – Form of Short Form Notice 

 Exhibit 7 – List of Fat PS3 model numbers 
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 Exhibit 8 – General Release 
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DATED:                                                                                                                                     
Anthony Ventura

DATED:                                                                                                                                     
Jason Baker

DATED:                                                                                                                                     
James Girardi

DATED: August, 25, 2017                                                                                                      
Derrick Alba 

DATED:                                                                                                                                     
Jonathan Huber

DATED:                                     Sony Interactive Entertainment America LLC

By                                                                                           
Its                                                                                            

38

Case 4:10-cv-01811-YGR   Document 342-3   Filed 11/14/17   Page 54 of 115Case 4:10-cv-01811-YGR   Document 350-4   Filed 05/08/18   Page 53 of 114









Case 4:10-cv-01811-YGR   Document 342-3   Filed 11/14/17   Page 55 of 115Case 4:10-cv-01811-YGR   Document 350-4   Filed 05/08/18   Page 54 of 114



Case 4:10-cv-01811-YGR   Document 342-3   Filed 11/14/17   Page 56 of 115Case 4:10-cv-01811-YGR   Document 350-4   Filed 05/08/18   Page 55 of 114



Case 4:10-cv-01811-YGR   Document 342-3   Filed 11/14/17   Page 57 of 115Case 4:10-cv-01811-YGR   Document 350-4   Filed 05/08/18   Page 56 of 114



Case 4:10-cv-01811-YGR   Document 342-3   Filed 11/14/17   Page 58 of 115Case 4:10-cv-01811-YGR   Document 350-4   Filed 05/08/18   Page 57 of 114



Case 4:10-cv-01811-YGR   Document 342-3   Filed 11/14/17   Page 62 of 115Case 4:10-cv-01811-YGR   Document 350-4   Filed 05/08/18   Page 61 of 114



Case 4:10-cv-01811-YGR   Document 342-3   Filed 11/14/17   Page 63 of 115Case 4:10-cv-01811-YGR   Document 350-4   Filed 05/08/18   Page 62 of 114




